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ABSTRACT 
Today, the legislators in many countries have drawn up a right to file a lawsuit for those 
suffering crime-incurred losses in addition to the right to criminal suits. Yet solutions 
foreseen in different countries to claim this right are to some extent different. The present 
article titled filing private actions ex delicto intends to study this issue in the Iranian and 
Egyptian Judiciary Systems in two separate parts. In the meantime it partially refers to the 
French Judiciary System. Therefore, the first part of the article tends to deal with the right 
to choose of the person in loss and methods offiling a private action. The second part 
attends to the time and date of filing the crime-incurred private action; including 
preliminary investigations, proceedings based on its various effects and the controversial 
issue of filing private actions ex delicto at a rehearing. 
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INTRODUCTION 

 
 Crime can be a source of two types of actions since they violate two kinds of rights: right of the society and 
right of the individuals. One is public action whose aim is preserving public order and supporting the society 
against crime; as society‟s reaction against criminals, when they violate order and security, is punishment. The 
other is private action whose aim is compensating for losses incurred. The first one is referred to as criminal, 
public, and primary action, and the second one as private ex delicto, subsidiary civil, private or secondary. 
 Today, private action ex delicto has been foreseen in criminal procedure of most countries, and some 
solutions have been provided for the plaintiff or the offended person. In Iranian legal system, the criminal 
procedure (2013) has foreseen solutions to this issue. According to article 9 of this law, “committing a crime can 
cause to actions: a. public action to secure divine commandments and limits and public order, b. private action 
to claim compensation for losses resulting from the crime, or for the punishment which is, by law, the private 
right of the victim; such rights as retaliation and false accusation of sexual intercourse.” As this law is newly 
approved along with Islamic Penal Code, attending to private action ex delicto is of high importance in the 
present status of the Iranian legal system. Considering this point, the present article‟s focus is private action ex 
delicto, comparing Iranian legal system with that of Egypt and to some extent of France. The first part of the 
article tends to deal with the right of the person in loss and methods of filing private action, and the second part 
attends to the time and date of private action. 
 
Part one – The person in loss’s right of choice and methods of filing private action: 
 Several options have been proposed by the law, which is referred to the person in loss‟s right of choosing 
the competent authority. The first part deals with the same issue. Another point which is closely related to 
choosing the competent authority is the methods of filing private action which will be dealt with in another 
section of this part. The third part deals with the issue of filing private action by the person in loss through 
public action joinder. 
 

The person in loss’s right of choosing the competent authority: 
 The person in loss is entitled to the right of choice in filing a private action, provided that he files his action 
at a competent authority. 

1. Competent authority in investigating private action ex delicto: 

 Public and private actions, as far filing the action and right of prosecution are concerned, are separate and 

independent and can be separately investigated. Competence of the court and regulation governing the 
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investigations are among the results and effects of independence of private actions. Therefore private actions 

which are under consideration by the criminal court are considered as cases of public action, as far as filing the 

action and competence of the court are concerned. Even when such an action is filed at a civil court and is 

independent of the criminal action, it, to some extent falls under public actions cases. The Supreme Court of 

France has, in one of its decisions, stated that: a criminal judge cannot refer to the regulations of Civil Procedure 

Code unless it is stipulated in the related laws. Such laws must be consistent with the texts of Criminal 

Procedure Code and complement them. 
17

 

 Today laws of most countries that have accepted the legal regime of dependence to these two actions have 

provided an exceptional and additional competence for criminal courts. This is an exception to the general 

principle of competence which allows the person in loss ex delicto to file his private action, following public 

actions or directly at criminal courts. (article 220 criminal procedure code of Egypt and article 14Criminal 

Procedure code of Iran) this legal authorization creates a „right‟ for the person in loss which in legal terms is 

referred to as „right of the person in loss ex delicto‟ in criminal or civil methods. 

 In Iranian legislation such competence has been delegated to private courts and even quasi-judicial 

authorities such as State Punishment organization. Person in loss is allowed to file their private actions with 

them. It is crystal clear that the scope of authorities of the person in loss in filing private actions and transferring 

it from criminal courts to civil ones and the reverse must be determined by the legislative system in order not to 

put a greater legal burden, beyond the legal exceptions, on criminal courts. For example when the wronged 

party‟s brother enters a public action as a third party to claim the expenses incurred in his brother‟s death, such 

an action must be limited to the losses incurred directly from the crime, and the loss-crime causality relationship 

must be present.(4- p.28). 
 

2. Person in loss’s right of choice: 

 Historically the person in loss‟s right to choose is left from the old private accusation system. According to 

this right filing a criminal action could be done by the person in loss. Practically, there are advantages to this 

method including compensating for the fault of the public prosecutor‟s office in prosecuting a criminal, 

benefiting from the speed and inexpensiveness of the criminal court, and collecting evidence which is must 

easier than civil proofs.(6- p. 281). This fast and easy process allows the victim to make sure of his success in a 

private action before delivering his reasons in a criminal proceedings. Nevertheless, some have criticized such a 

right. One of their most important reasons is that the private plaintiff who has accused another person of 

committing a crime is angry and needs to avenge. His presence in a criminal court will alter the course of the 

proceeding against the truth. Wrath and sense of revenge make private plaintiffs stubborn, and their hatred shall 

disturb the peaceful course of the criminal action.(16- p. 638). 

 Yet, we should bear in mind that the person in loss‟s right of choice is good for the society, because it cause 

the public action to be processed. Moreover, as far as collecting evidence is concerned, when the private 

plaintiff enters the case, the public action will be reinforced and when the private action is processed in a 

criminal court, contradictory verdicts will be avoided. Criminal courts are basically independent of the decisions 

of the civil courts.  

 

3 – Exceptions to civil procedures: 

 In some cases, person in loss is entitled to no right. In Iranian legal system, the following are the instances 

where the person in loss has no right, and he must file his action only in criminal courts: 

 3.1 in some cases of crime, the private nature of the crime might be represented in the form of such rights as 

the right of retaliation. In fact, this right is the same as the punishment ordered by Law.(Clause B of Article 9 

Criminal Procedure code of Iran). Although legal courts are competent to investigate private actions, yet in such 

crimes firstly, to claimsuch a right one does not require to submit a petition. Second, the person in loss cannot 

claim this right independent of the public action in legal courts because only criminal courts are competent to 

investigate such cases and the person in loss must follow his private action in a criminal court. The difference is 

that the right of retaliation ceases to be valid as soon as the perpetrator dies but the action on the loss incurred 

because of the crime can be independently followed in civil courts even after the death of the perpetrator 

because it still applies to the legacy. 

 3.2- according to article 24 of the Registration Code, following the period of appeal, the case of 

infringement of rights will ne be heard neither as for the object itself, or for its price, and the civil court is not 

competent to investigate cases resulting from registration crimes (registering others‟ properties in your name), 

and the only competent authority is the criminal court. This is based on article 114 of the Registration Code. 

Iranian legal procedure confirms of the same exclusive competence. Supreme Court has judged:  “As it comes 

from the registration-related articles, especially article 114, the only authority that can proceed with the loss-

related action resulting from registration delinquencies is the criminal court. Therefore, even if the court ceases 

to have criminal capacity, or cannot legally proceed with the case due to some other instances as death of the 
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accused, etc. it is still competent to investigate the loss-related action and must proceed.” (Verdict No. 13, The 

fifth branch of the Supreme Court of Iran). 

 Exceptions, in French legal system, on civil procedure are as follows:3.3- according to articles 30, 31, and 

46 of the July 29, 1881, civil courts are not competent to investigate false accusation related crimes except for 

cases related to the death of the perpetrator or general amnesty. It should be mentioned that in these false 

accusation related articles do not apply to ordinary people but to cases where the accusation is against judges, 

army forces, government employees, ministers, members of parliament, jurors, and those witnesses who are 

falsely accused in the capacity of witness. This incompetence has been put in effect for the accuser to prove he 

is not guilty of the crime filed against him by the petitioners. He can provide his proofs only in a criminal court. 

Therefore, incompetence of civil courts is, in this case, considered as mandatory rules. In such cases, civil courts 

must not directly get involved in investigations, and mutual consent of the parties does not create competence 

for civil courts.(21- p. 111). 3.4- April 5, 1937 law has foreseen teachers‟ responsibilities against losses incurred 

to students or those of students against other students. 

 

A. Methods of filing private actions ex delicto: 

  Filing private actions ex delicto follows almost similar methods in different countries. We will attend to 

some methods which are used in some countries. 

 

1. In Iranian legal system: 

 When a crime is committed and a public action is begins to be investigated by competent authorities, the 

private plaintiff can file his private action independently or along together with a criminal complaint at a 

criminal court. 

 According to article 64 of Criminal Procedures Code (2013) in case of a crime, legal justifications to start a 

public action prosecution are as follows: 

 

1.1- By competent authorities: 

 Public prosecutor: is the most important authority who has the right to start an investigation on public 

actions and is kind of considered as its owner. He has the right to proceed with a public action on behalf of the 

society and follow it until the verdict has been rendered.  

 Interrogator: according to the Iranian legal system, an interrogator has no right to directly interfere with 

investigations unless asked by the public prosecutor. But in cases where crime is evident, the interrogator is 

allowed to do the investigation and prosecute the accused. 

 Bailiffs: bailiffs are to report to the public prosecutor to proceed with the public action when authorities and 

reliable people declare a crime. But when a crime takes place in presence of bailiffs, they are allowed to 

personally prosecute criminals, collect evidence, and proceed with a public action. 

 Court judge: according to article 340 of the Criminal Procedure Code (2013), criminal courts are allowed to 

proceed grade 6 to 8 crimes. In these cases, judges can proceed public actions and prosecute the accused without 

the public prosecutor‟s involvement being needed. 

 Complainant and Private plaintiff‟s complaint: according to article 10 of the Criminal Procedure Code 

(2013) when a victim requests prosecution of the perpetrator, he will be called “complainant” and when claims 

the incurred losses he will be called “private plaintiff”. This article and clause A of article 64 and article 68 can 

lead to an understanding, that the plaintiff can claim compensation through direct action against the accused. In 

this case the person in loss starts the private as well as the public action. Private plaintiff‟s action does not 

necessarily mean that he must first file the criminal action and then the private one. But it means that, through 

submitting a petition, he makes the court judge investigate the public action. In fact, processing a public action 

qualifies the criminal court as competent to investigate a civil case. 

 Surrender of the perpetrator: when a perpetrator surrenders to competent authorities and makes a 

confession, the criminal action begins. Nevertheless, person in loss can file his private action at the court of first 

instance before the termination of proceedings, and his public action at a criminal court. 

 

1. In Egyptian legal system: 

 In Egypt there are two ways to file a private action: 

Through victimbeing involved in a criminal action:  in this method which is known as method of criminal 

action joinder, following the investigation of the public action by competent authorities or the surrender of the 

perpetrator, the person in loss can get involved in any of the stages and file his private action at evidence 

collecting officers and investigation and prosecution authorities.(10- p.525). 

Through victim personally referring to the criminal court:  this method is known as the method of direct 

filing of actions. In this method when a competent authority fails to take a legal decision in processing a public 

action, the person in loss is legally allowed to conditionally refer to the criminal court personally, file his private 

action and subsequently process his public action. In this case, the person in loss ex delicto starts the private 
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action and also makes the court investigate the public nature of the crime, since a criminal court cannot process 

a private action unless such an action is attached to a public action.(6- p.107). 

 Therefore, in Iranian and Egyptian legal systems, there are two ways for a victim to file a private action. 

One is direct and personal filing of the private action in a criminal court and the other is through intervention or 

following a public action. 

 

3. In French legal system: 

 In France there are three ways to file a private action in criminal justice system. In addition to the two ways 

mentioned before in Egyptian legal system, there is another method which is known as direct filing of private 

actions with examining magistrate.(17- No. 315, p. 369). According to article 85 of Criminal Procedure Code of 

France: everyone who claims to have been injured because of a crime or a misdemeanor can file his complaint 

with investigation commission about executing regulations stipulated in articles 52, 52-1, 42-706, and file a 

private action. Nevertheless, clause 2 of this article has considered criminal complaints along with filing of 

private actions as acceptable in two cases: 

The person justifies that the town‟s public prosecutor, despite a criminal action filed with him or with the 

law enforcement officers, has clearly made him understand that prosecution procedure will not start. 

Three months have passes since the date of filing of the complaint at the above mentioned judicial authority 

or the law enforcement officer. 

 Comparing the three countries‟ status in this regard, we can say that: although filing private actions directly 

are apparently similar in the legal system of Iran, Egypt, and France, yet they are foundationally different. In 

Iran this method is only possible depending on the type of crime and in all cases which can be directly filed at a 

court, but in Egypt and France this method is applicable when investigation and prosecution commission are at 

fault in crimes and misdemeanors. Moreover, filing a private action in some crimes is done the way it takes 

place directly in Iran unless the public prosecutor deems the investigation necessary. 

 

B. Filing a private action by the person in loss through his involvement in a public action: 

 When the prosecution of a public action gets started by the public prosecutor, the person in loss has the 

right to file a private action. Private action is a consequence of an action whose subject has been derived from a 

criminal act which has taken place before and been prosecuted. The aim of this action is compensating for the 

losses the person in loss has suffered, and its subject is the judgement on the criminal to pay the damage 

resulting from the crime. Although both actions are of the same judicial basis, which is “perpetrated crime”, 

they are not the same in appearance. Because the direct origin of the public action is “crime” and that of the 

private action is “losses ex delicto”. 

 When investigation on public action begins, enough evidence must be collected so that the case can be sent 

to the court. The usual way in public prosecutor‟s offices is that when the crime is established, the case will be 

sent to the law enforcement officers in order for them to keep the traces of offence, collect evidence, prosecute 

the accused, and do the preliminary investigations based on article 28 of the Criminal Procedure Code. Article 

15 of this Code has permitted the person on loss, if he wishes so, to follow up the private action through 

criminal channel, submit his evidence to the prosecution authority, and file the private action before the 

termination of the investigation on the private action has been announced. Investigating a private action begins 

with submission of a petition. In can be inferred from the previously mentioned article that in Iranian legal 

system, the person in loss can only submit his evidence to the court at the preliminary investigation stage and 

when the public prosecutor issues the bill of indictment and asks for the process of investigating the public 

action to be started, the person in loss can submit his request on the compensation to the court as a private 

plaintiff and take part in the criminal investigation as one of the parties. When the accused has been notified 

about the petition, the investigation begins together with the public action.(4- p.120) This process has been 

foreseen in article 305 of the Criminal Procedure Code (1911). According to article 12 of this Code, accepting 

and hearing a private action can be done on the condition that in cases such as misdemeanor and offence, the 

request of compensation must be submitted to the court before the end of the first session of the hearing, and in 

criminal cases it should be submitted before the first session. Formalities of the Civil Procedure code are not 

required; for example it is not necessary to file a private action in a court which is in the neighborhood where 

the defendant lives. 

 

Part two – Time and date of the private action: 

 Filing a private action ex delicto is possible at any stages of the investigation. There are cons and pros to its 

filing at the rehearing stage. The advantage of this separation is that at each stage it will have different results 

which deem necessary to study. Therefore first we attend to filing of the private action by the person in loss 

through his involvement in a public action and then to filing of a private action along with submitting a 

complaint to the examining magistrate and filing of a private action at the hearing stage. Finally we will deal 

with the possibility of filing an action at rehearing stage. 
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a. Filing a private action ex delicto at preliminary investigation: 

  In most countries it is possible to file a private action at the preliminary investigation stage. In the new 

Criminal Procedure Code of Iranwhich is victim-centered, some considerations have been foreseen and some 

responsibilities have been assigned for the law enforcement officers so that the person in loss can be informed of 

his right of filing private actions. Article 38 of this Code prescribes as follows: law enforcement officers are 

bound to notify the plaintiff of his right of compensation and consultation services as well as other legal 

assistance. 

 

1. Filing private actions ex delicto with law enforcement officers: 

 A probable question on filing a private action ex delicto with law enforcement officers is, “when is this 

possible for the person in loss?” It is possible for law enforcement officers to prosecute the public nature of the 

offence in flagrant crimes or when they are requested by the judicial officials to do the investigations. 

Meanwhile if the person in loss or his attorney submits a petition to claim compensation for the losses ex 

delicto, law enforcement officers cannot refuse the case or express their views in this regard.  Because 

expressing views about both parties‟ requests, is by nature a legal issue and beyond the obligations of law 

enforcement officers. 

 Articles 15 and 39 of Criminal Procedure Core, bind the law enforcement officers to collect from both 

parties all documents, which are related to the crime, as well as plaintiff‟s statements on the incurred losses, 

stipulate them in their report and submit to the judicial officials. Article 39 legally binds law enforcement 

officers and the subject of the action does not affect this. Therefore, prosecution authority must consider this and 

the importance of compensating for losses incurred which are related to the public action, and receives the civil 

petition. 

 Given the above mentioned articles and article 27 of the Egypt criminal procedure code, law enforcement 

offices or any other competent authority that collects evidence cannot choose to accept or refuse the private 

action, but they can report to the investigation or court authorities who have asked them to do the investigations. 

In such cases the private action and the complaint must be derived from a criminal act otherwise law 

enforcement officers cannot accept it or take any measures in this regard.(10- p.528).it can be inferred from 

article 27 of this Code that law enforcement officers and any other authority who collect the evidence can only 

investigate and collect evidence on the crime in order find the perpetrator. Moreover in order for the law 

enforcement officers to accept a private action, the person in loss does not need to prove the losses incurred but 

it is enough for him to claim such losses.(9- p. 287) 

 In this regard, article 53-1 of French Criminal Procedure Code prescribes: law enforcement officers should 

by any means possible notify the victims about their rights as follows: 1- right of compensation 2 - right of filing 

a private action, where the public action has been filed by the public prosecutor‟s office or the perpetrator has 

been summoned by a competent court on the basis of a direct private action filed by a private plaintiff, or the 

complaint has been placed with the interrogator 3 – where he is involved in the action as a private plaintiff, and 

can benefit from assistant attorney 4 – the victim has the right to benefit from the contributions of State 

associations or the Victims Contribution Association 5 – where needed he can refer to the Victims‟ 

Compensation Commission in crimes subject of articles 706-3 and 706-14 of the Public Penal Code.
 

 

2. Filing private actions ex delicto with investigation authorities at public prosecutor’s office: 

 The question is where a case on public nature of crime is filed in public prosecutor‟s office; can the person 

in loss file his private action on the public nature of the crime at judicial authorities of the public prosecutor‟s 

office? 

 In Iranian law, in some cases, private crimes such as blood money do not require submission of a petition 

and it is enough to claim them at the preliminary investigation stage, verbally or in writing. For example 

according to article 294 of the Islamic Penal Code (1991) blood money is a financial compensation. According 

to clause “c” of article 14 of Islamic Penal Code (2013) blood money is a primary punishment and according to 

article 17 of the same law, blood money is of two types: determined and undetermined. Criminal courts do not 

need a petition to order the payment of the blood money. Article 452 of this law considers blood money as a 

right of the person in loss or the heirs of the murdered person and has assigned civil liability consequences on 

it.1 this does not mean that claiming blood money requires submission of a petition in criminal courts. To 

answer this question, it should be mentioned that the problem lies where claiming a private action requires 

submission of a petition. In this case, if at the preliminary investigation stage it cannot be made possible to 

submit the claim for compensation to evidence collecting officers, examining magistrates, or to the courts, what 

will be the consequences of article 39 of the Criminal Procedure Code (informing the person in loss about his 

right to file a private action)? What do we mean by informing him about his right to file a private action? 

 This can be done through sending a notice to the plaintiff. It is important to consider this as a notice of 

document completion and attach the legal consequences to it. Then the court will encounter the following 
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assumptions: a) if we consider it as a document completion notice, the court must observe the rule of article 39, 

consider the previously sent written or oral request as incomplete, and send a notice of document completion to 

the person in loss for the purpose of Civil Procedure formalities. b) as the said request lacks the elements of 

petition, it cannot be considered as a petition and it is not an obligation of the criminal court to consider article 

39 as binding but can choose to pass it over in silence. C) consider legislator‟s verdict as binding and issue the 

writ of rejection of an action without sending a notice of completion of documents. 

 Given the above said points, when the legislator has assumed such a right for the person in loss, it is not 

wise to consider the decision of the legislator as void, especially when decision making in a private action 

requires an order to be issued in a criminal action. Therefore, it makes no difference whether a private action is 

files at a civil court, with public prosecutors‟ authorities, or at a criminal court. 

 In some cases, filing a private action requires legal grace periods to be observed, such as article 112 of Civil 

Procedure Code which prescribes: “in case the security requesting party does not submit the original petition 

within ten days from the date of issuance of the writ of attachment, the court will cancel the writ as per the 

request of the defendant.” In order for the petition to be accepted, should it be referred by the public prosecutor, 

even though the private action has been accepted at this stage? 

 According to article 99, whenever the examining magistrate finds another crime which is not related to the 

first one, he will notify the public prosecutor of the same. In case of such referral the investigations will 

continue. Regarding the fact that the subject of the private action is the liabilities resulting from the previous 

crime and is related to the public action, it is not considered as a new crime and not required to be resubmitted 

accordingly. Therefore, the legal authority who undertakes the investigations must personally assume and accept 

the private action. On one hand in case loss appraisal requires expert‟s opinion or asking the legal authorities for 

the same, the examining magistrate must definitely estimate the loss amount, should the person in loss asks for 

the same. Moreover, in all crimes, especially those on which, by law, the court must decide about the loss 

amount without a petition being required, examining magistrates must precisely determine the loss amount. 

Because if the exact amount of the loss (for example in a case of fraud or blood money) is not determined, the 

court ca ask for the matter at hand to be completed.( Clause a of article 389 ofIranian Criminal Procedure code 

2013). 

 

3. Accepting a private action at the preliminary stage and its consequences: 

 If private actions ex delicto are filed with a competent legal authority, accepting or refusing it will lead in 

consequences as explained next. 

 3-1 accepting or refusing a private action: now there are various strategies on accepting or refusing a private 

action at the preliminary stage in different countries. In Egyptian legal system, according to article 199 of the 

Egypt criminal procedure code, the investigation body is not required to accept the private action. He can accept 

or refuse the action. Public prosecutor has the right to, within three days from the date of submission of the 

private action, either accept or refuse the private action. If he fails to do so, his act will: 1. Be considered as 

accepting the private action. 2. Cannot be considered as neglecting the due date and therefore as the private 

action and the taken actions being void, since accepting a private action does not require a clear order. But 

indirect acceptance would suffice and will provide all the civil rights of filing of an action to the plaintiff such as 

being involved in the investigation.(12- p.186). 

 Moreover if public prosecutor orders dismissal of action, the person in loss can apply for an appeal, within 

three days from the date of the notice, to the court of appeal which holds in a Consultation Chamber. Cases 

where a private action may be refused at the investigation and evidence collection stage are as follows: 

 3-1-1 accepting a private action may cause a delay in criminal investigation process. If involvement of the 

private plaintiff in the action should cause a delay in the criminal investigation process, this will lead to refusing 

the private action at this stage. Clause 4 of article 251 of the Egypt criminal procedure code says: plaintiff‟s 

involvement shall not delay the investigation process of the criminal action, otherwise an order will be issued 

that the private action cannot be accepted and the private plaintiff cannot involve. 3-1-2 – Where providing 

evidence for a private action requires more time: when the public prosecutor deems it is the right time to send 

the public action to the competent criminal court, but the private action requires evidence which are not ready 

and preparing them requires more time, and doing so will suspend the criminal actions. In this case he has the 

right to issue the order of dismissal of the private action. This order can be objected and the public prosecutor 

must notify the private plaintiff or his heirs of the same. (Article 199 repeated and article 62 of the Egyptian 

criminal procedure code). If the order is objected and the misdemeanor court of appeal verifies the public 

prosecutor‟s order (dismissal of private action), the private plaintiff must wait for the public action to be sent tot 

the criminal court so that he can file his private action at the criminal court.(13- p.351). 

 If the misdemeanor court annuls the order of the public prosecutor, he is required to abide by the court‟s 

decision. Afterwards the private plaintiff will be considered as a party to the private action. The private plaintiff 

shall not file the private action with the criminal court but the complementary investigations must be done at the 

very preliminary investigations. Plaintiff‟s actions on the order of dismissal of the private action at appeal stage, 
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at the preliminary investigations would be enough for the court.(10- p.533).in case the public prosecutor keeps 

silent after submission of the private action and issues no order regarding acceptance or refusal of the private 

action, most lawyers maintain that this is equal to indirect acceptance of the private action.(11- p. 214). 

 In France every beneficiary has the right to object during the preliminary investigations. According to 

article 185 of the Criminal Procedure Code, public prosecutor of a town has the right to object all the 

interrogator‟s orders at the investigation court within 5 days. Public prosecutor of the province has this right at 

all times, and has 10 days to object. Article 186 of the said Code has foreseen this right for the parties to the 

action. Private plaintiff can ask for an appeal on such orders as prevention of investigations, non-prosecution, 

and other orders contrary to his benefits (clause 2 article 186, and article 186-3).(6- p.243) 

 Whenever an order of refusing a private action is issued, the person in loss can, according to clause 2 of 

article 186 of the said Code, apply for an appeal. According to article 87 of this law, a private action can be 

objected by the public prosecutor of the town or by the other party to the action. In case of an appeal or when 

the interrogator considers filing of the private action as unacceptable, the beneficiary can object the same; the 

interrogator can take a security from the plaintiff which he can afford.  This security is taken to pay the private 

plaintiff‟s civil fine (article 177-2 of this law). Nevertheless, the order issued by the examining magistrate and 

the public prosecutor on refusing the private action, cannot stop the private plaintiff to file his action at a 

criminal or civil court. Because the order issued by the investigation authorities is not binding. One of the 

decisions made by the French Court: “the order issued by the court at which the case was filed on refusing the 

private action, cannot stop the same person to refile the action at a competent court”. The order of accepting a 

private action at the investigation stage (whether issued by the public prosecutor or by the charging court) is not 

binding to the court at the appeal stage. The investigating court can refuse the private action or issue an order for 

the action not to be accepted. In such cases the private plaintiff should only refer to civil channels. In another 

decision made by the French Court: “order of accepting a private action issued by investigation authorities is not 

as valid as the case which was judged upon; therefore it cannot be referred to in the judgement made by the 

criminal court about the losses.”
 2 

 3-2 accepting a private action in commencement of a crime cases:some jurists believe that non-accepting a 

private action must be done at the commencement of crime and maintain: “the required condition for 

prosecution is the loss. It is crystal clear that by the time a crime does not cause any losses, the other party 

cannot ask for the compensation. For example in commencement of crime if someone shoot someone else to kill 

but miss him, this act is a crime as far as social order is concerned but the defendant cannot file a personal action 

and ask for compensation. No private action will be accepted in this case”.(8- p.13). 

 Some French jurists disagree with filing of a private action at the commencement of a crime. Criticizing the 

“Saint” criminal courts‟ decision on accepting a loss suit at the commencement of murder, FaustinHeli writes: 

“filing a private action requires loss to exist and must be based on a loss whether material or intellectual. There 

will be no private plaintiff unless there is a loss. It is clear that commencement of a crime cannot incur losses 

because the crime hasn‟t resulted in loss. There is no material or intellectual losses in the commencement of a 

murder. Plaintiff may be afraid of the accused‟s second murder attempt; therefore, there is a punishment for him 

but the punishments are to save public interests not individuals‟; the private plaintiff has no right in this regard. 

As Merlin has said, courts are not to guarantee your absurd childish fear and remove your worries. By law, to 

file an action the plaintiff must suffer a loss. This condition is absent in commencement of a crime. How can 

fear of the commencement of a crime and that of the second attempt of the crime in future be measured?”(19- 

No.116, p.342).another person opposing compensating losses in commencement of the crime cases and in futile 

crimes say: “when a perpetrator cannotfinish an act at the commencement of the crime, he is only criminally 

responsible because in such a case, public order is threatened but no individual is in loss and there is no private 

loss.”(20- p.231). 

 Those who agree believe that: “what is a condition of accepting a private action at criminal authorities is the 

presence of loss, and the causal relation between loss and crime can be prosecuted whether the crime is futile or 

is still at the commencement stage.”(4- p.52). 

 In our country, the legal procedure, like that of France, agrees with accepting action on losses on the above 

said cases. The argument is that: “commencement of a crime may lead to an intellectual or even material loss to 

the person in loss. Fear of the commencement of the crime may harm a person and disturb him mentally. 

Therefore, not hearing an action filed by a person who has suffered such losses and has enough evidence to 

prove them is unreasonable”.(Verdict N. 8392-12 March, 1967-The Ninth branch of the Supreme Court of Iran). 

 It seems the second idea is better; because crimes have different effects on different people depending on 

such factors as gender and age. There were many cases where some people were present at the commencement 

of the crime and were not the targets of the perpetrator but were more or less affected by the act, and filed an 

action for compensation against the perpetrator in a criminal court. 

 3-3- Consequences of accepting private actions: Filing and accepting a private action ex delicto at the 

evidence collection and investigation stage has some consequences, the most important of which are as follows: 
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 3-3-1 a means of assistance in an action; filing a private action at this stage leads to the point that the 

plaintiff, as a party to the action, assists law enforcement officers and investigation authorities to find the crime 

and understand the truth. When a private action, according to articles 199 repeated and 76 of the Egypt criminal 

procedure code, is filed with the public prosecutor or the interrogator, the investigating authority accepts him as 

the private plaintiff.(14- p.559). According to article 422 of the French Civil Procedure Code, one who has filed 

a private action cannot be a witness, and is responsible for the losses incurred due to filing of an action. As soon 

as he is accepted, he will be a party to the private action and will benefit from all the related rights. He must be 

notified of every issued order. He has the right to object the orders issued by the investigating authority. He has 

the right to be present at all hearings and be immediately notified of the results. He can, on his own expense, ask 

for a copy of the investigation papers.
2 

 3-3-2 a means for the plaintiff to benefit from the related rights: as soon as the private action is accepted at 

this stage, he has no right, in case of failure of the public prosecutor, directly file an action at the court and start 

the public action. Filing an action at the investigation stage allows him to benefit from his rights; these rights 

(according to the Egyptian criminal procedure code) are: 1) private plaintiff has the right to attend all measures 

taken such as investigations done by the public prosecutor or by the interrogator. In this case, public prosecutor 

or the interrogator is required to notify him of the date and the place of investigations. If the investigations are 

secret, then he has the right to be informed of the prepared papers; 2) public prosecutor and the parties to the 

action have the right to submit their defense and petitions to the interrogator duration investigations. The 

interrogator will study them in 24 hours and declares the means and the proofs (articles 81 and 82). 

 3-3-3 person in loss and private plaintiff have the right to claim the expenses he has spent during the 

investigations (article 84); 3-3-4 private plaintiff has the right to refuse the expert, should he provide reliable 

reasons. He submits his request to the interrogator, and the interrogator must comment on the same within three 

days. (Article 89 of the Penal Code); 3-3-5 plaintiff has the right to object the decisions of the interrogator. 

Article 210 of the Egyptian criminal procedure codesays: when a government employee, a non-government 

public organization‟s staff member, or a law enforcement officer is accused of failure in his job, and the public 

prosecutor issues an order of non-accepting their action, the plaintiff can object the order. This objection can be 

heard at a criminal or appeal misdemeanor court based on the type of the crime or the misdemeanor. 

 

B – Filing a private action ex delicto at the investigation stage: 

 Filing a private action ex delicto can be accepted at the hearingstage in addition to the preliminary 

investigation stage. In this part we will attend to the Iranian and Egyptian legal system in this regard. 

 

1- In Iranian legal system 

 As said before, it is possible the investigating authority decides that there is no reason to file a criminal 

action, and orders the case to be archived, or send it to a competent court after he issues a bill of indictment. In 

the first case a private action follows measures applying to public actions. Since,in this case, a public action 

hasn‟t been filed at a criminal court, the private action does not concern that court. In the second case when a 

criminal action is sent to a competent court, according to article 15 of the Criminal Procedure Code, it includes 

private action too, and only requires a petition to be submitted; therefore, when a person in loss has not filed his 

private action at the evidence collection and investigation stage, or has filed it at this stage but the case hasn‟t 

been accepted, he can file the private action ex delicto at a competent court before the end of hearing. This 

action which is filed subsidiary to a criminal action is called subsidiary private action. 

 

2- In Egyptian legal system: 

 In Egyptian legal system, this right has been stipulated in article 251 of the Egypt criminal procedure code. 

According to the said articles, person in charge can attend the court of first instance, if he hasn‟t filed the private 

action before, and submit the compensation request before the end of the hearing. In Egyptian legal system 

public prosecutor‟s office, the accused, or the person in charge of civil liability can ask for the acceptance of the 

same. The court of first instance is required ot accept the private action at the investigation stage. If involvement 

of the private plaintiff causes a delay in criminal procedure, the court can issue the order of non-acceptance of 

the private action. First time private actions will not be accepted at the appeal stage, because the person in 

charge will miss one of the litigation stages. Moreover it is not allowed to file this action for the first time at the 

appeal stage, because the nature of appeal and its related regulations do not allow the plaintiff to get involved in 

a criminal action for the first time; even after the annulment of the verdict and sending of the case for 

reinvestigation, he has no right to get involved in the court of appeal and file the private action. ”.(Verdict 

14/6/1948- Supreme Court of Egypt, set of rules, volume 7, p. 602 ). 

 One other issue where a private action is not accepted is that the action should not be filed after the end of 

the hearing. According to article 275 of the Egyptian criminal procedure code, the end of the hearing means 

making the action ready for the verdict to be issued. It is not allowed to delay the issuance of the verdict, and it 

is a public order related issue. Therefore, accepting a private action at this stage will cause a delay in 
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investigating the criminal action. This is declared as forbidden in clause 4 of article 251 of the Egyptian Penal 

Code. When the accused is present at court and the action is heard at the same court, hw will be notified of the 

private action, otherwise the court will order for a rehearing (clause 2 article 251 of the Egyptiancriminal 

procedure code). It is crystal clear that if the private action was filed at the investigation stage, there would be 

no need of rehearing, and the court, according to the regulations, would ask both parties to attend both actions. 

 In case a private action is not acceptable, every accused, person in charge of civil liability, and public 

prosecutor, as per the Egyptian law are allowed to show their objection by accepting the private plaintiff. After 

hearing the statements of both parties, the court will deal with the objection case.)article 257 of the Egyptian 

criminal procedure code). 

 Moreover, if the person in charge of civil liability suffers losses by the verdict issued, he, by law, is allowed 

to get involved in the action at whatever stage. Because defense of the accused and the person in charge of the 

civil liability will lead to hearing of the criminal action.(Verdict 6/3/1956- Supreme Court of Egypt, set of rules, 

volume 7, No. 88 p.288). In this case, public prosecutor and the private plaintiff can object his involvement in 

the action (article 254 of the Egyptian criminal procedure code). 

 

C – Filing a private action ex delicto at the rehearing: 

 Rehearing request, in criminal issues, is submitted to the Supreme Court and there is no deadline for the 

submission by law. There are two ways to submit the request: one, rehearing at a parallel court and second, 

rehearing at specific offices of the Supreme Court (upon the discretion of the chief of the Judiciary). 

 The question here is that whether it is possible to file a civil action ex delicto at the rehearing stage. There is 

no clear legal text for or against filing a private action at rehearing stage. It is necessary to mention the cases 

where filing a civil action is or is not allowed: 

 

1. First assumption; instances where filing is allowed: 

Reasons are as follows: 

 1-1 logical reasons: is it logical, since there is no legal obstruction, for the person in loss to be allowed to 

ask for his rights and claim for the compensation at the same time when rehearing of an action, formally and 

substantially, is allowed. 

 1-2 general legal reasons: absence of legal texts and silence of the law do not allow this, but as generalities 

are concerned, there is no issue for the person in loss to submit his petition claiming compensation when the 

rehearing process begins. This is in line with executing article 15 of the said law. Because as per article 480 of 

this law, when the court, following substantial investigation, deems the rehearing request as acceptable, it can 

annul the issued verdict and issue a due verdict after the rehearing. 

 1-3 filing an action at this stage and investigating the same will not harm the right of litigation of the other 

party and will not deprive him of any of the litigation stages. Because at this stage, the court‟s decision, as per 

the provisions of article 480 of the Criminal Procedure Code, follows the related regulations as far as appeal 

request is concerned. Therefore, there is no point in the court making statements on the general nature of the 

crime while making its decision on the same. Nevertheless,, some believe that the view which says filing a civil 

action is not possible has priority over the other.(3- p.196) 

 

2 - Second assumption: instances where filing is not allowed: 

 Cases which justify the view that filing a civil action ex delicto at rehearing stage is not allowed are as 

follows: 

 2-1 there should be a distinction between rehearing at court and rehearing at the Supreme Court. Where the 

Chief of the Judiciary, in executing article 477 of the Criminal Procedure Code prescribes a rehearing, filing a 

civil action is not possible. Because in this case hearing is done in one phase and the issued judgement is final; 

therefore, the final judgement will deprive both parties of their right of litigation (appeal and rehearing). 

 2-2 where a court of appeal issues the final judgement, there are some issues; because the court, following 

the annulment of the decision and allowing the rehearing, will refer the case to a parallel court for rehearing. In 

this assumption, it is not possible to file an action for loss ex delicto. Although rehearing will be done anyway, 

but according to article 435 of the said Code, court of appeal and the Supreme Court shall only investigate what 

was judged at the first stage, and have no right to start a new action. 

 2-3 a court, in rehearing, faces some limitations as follows: 

 2-3-1 according to article 436 of the Civil Procedure Code, nothing will be investigated but what is 

stipulated in the petition for the rehearing. 

 2-3-2 no one other than the parties to the action can be involved in the action (article 441 of the Civil 

Procedure Code). It means unlike other stages of the investigation, a third party cannot be involved. Therefore 

if, in the process of rehearing, one of the parties tends to involve a third party in the action and prove he is right 

accordingly, or a third party considers his involvement as necessary, their request will not be attended to.(7- 

p.445). 
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3 Analyzing and assessing the assumptions of allowing and not allowing filing: 

 In analyzing and assessing the said issue, it seems that first: investigating a public action does not, in all 

cases, require a bill of indictment because such crimes as adultery, sodomy, and other crime prejudicial to 

morality (article 306) and degree 7 and 8 crimes based on Islamic criteria (article 340 of the Criminal Procedure 

Code) will be directly filed at a criminal court. On the other hand, presence or absence of a bill of indictment 

does not affect the competence of the criminal court in investigation a private action. Secondly: rehearing is 

exceptional only about the judgement, not about rehearing session exclusively investigating the issues stipulated 

in the rehearing request. The exception means that the final judgement must go in effect and cannot be reheard. 

This exceptional permit in investigation processes makes it possible for a new action to be investigated. Thirdly: 

competence of a criminal court in investigating a private action is a concurrent jurisdiction. It is crystal clear that 

the court will remain competent until a competent court begins investigation and it is possible to file a private 

action at this stage (article 16 of the Criminal Procedure Code). Fourthly: some rationalists believe that you 

should resort to rational principles when there is a doubt. Rationally speaking, in such cases it must be 

considered that articles are said by the reference in the same article.(5- p.270).when in article 476, the legislator 

says: “… by prescribing the rehearing, reinvestigating the case will be referred to a court parallel to the court 

that has issued the final judgement”, it means the legislator himself and that a new action related to the crime 

can be filed at this stage. Fifth: whenever law is silent in a case or is not explicit, it should be interpreted. In 

interpreting criminal laws moderate solutions are always prior to tough ones.(1- p.105). On the other hand, the 

legislator has a person-in-loss-centered approach and therefore, allows loss actions ex delicto, whether material 

or intellectual, to be filed at a criminal court (Article 14 to 17 of the Criminal Procedure Code 2013). 

 Therefore, rehearing is an extraordinary way of objecting final judgements and should not be easily 

employed. But since, by law, the rehearing process starts at a court again, it can be concluded that if the 

rehearing is prescribed by the Supreme Court and referred to a parallel court, it is possible to file a private action 

at this stage. It is not possible for the person in loss to do the same in other cases, because it is against the article, 

public order, and justice. 

 It is against the article because absolute application of the same in restricted cases requires proofs. Since the 

legislator, in article 476 of the Criminal procedure Code has prescribed the rehearing, its application covers 

more than the previous and the present actions. To apply the same in the new action, a cause is required which is 

absent. This applies only to the provisions of the rehearing. It is against public order and justice because first: 

according to article 435 of the Criminal Procedure Code it is not possible to file a new action at he rehearing and 

appeal stages. Secondly: courts of rehearing and appeal deal with cases which have previously been heard and 

judged in the court of first instance. It should be mentioned that in French law, there is no explicit mention of 

the possibility of filing a civil action ex delicto at the rehearing stage, but clause 4 of article 626 of the Criminal 

Procedure Code has allowed the convict who has pleaded not guilty to ask the authority that has issued the 

verdict for a full compensation of the material and intellectual losses incurred due to the annulled verdict. It can 

be inferred from the combination of this article and clause 2 of article 625 of this law that when the legislator 

has allowed the convict to file a request for compensation at this stage, it is also possible for the person in loss to 

file a private action ex delicto at the rehearing stage.(15- p.1007). But in Egyptian law there is no such 

regulation to make fling of a civil action ex delicto at the rehearing stage possible. 

 

Conclusion: 

 The present article titled filing a private action ex delicto tended to deal with this issue in Iranian and 

Egyptian legal systems. It also mentioned some points about French legal system. Today, in many countries 

legislators have suggested several options for the person in loss ex delicto to file a private action which is 

referred to as the person in loss‟s right to determine the competent authority. In filing a private action, person in 

loss has the right to choose. The condition is that he must file his action at a competent authority. Today most 

countries whose laws have assumed the dependence of private and public action to each other have foreseen an 

exceptional competence for criminal courts in investigating private actions. This is an exception to the general 

rule of competence, and allows the person in loss ex delicto to file his private action subsequent to the public 

action or directly at criminal courts. 

 Filing private actions ex delicto in different countries is more or less the same.in Iranian legal system, when 

a crime is committed and a public action is started by competent authorities, a private plaintiff can file his 

private action either alone or along with a criminal complaint at criminal courts. There are two methods to file a 

private action in Egypt: through involvement of the offended person in criminal action and through offended 

person‟s referring to the criminal court. Therefore, in Iranian and Egyptian laws there are two ways for the 

offended person to file a private action. One is filing a private action at a criminal court personally or 

subsequent to a public action. 

 Filing a private action ex delicto is possible at any of the preliminary investigations or hearing stages. Some 

agree and some disagree to file the action at the rehearing stage. 
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 Rehearing is an extraordinary way of objecting final judgements and should not be employed easily, but by 

law process of rehearing restarts at a court. It is said that: if rehearing is prescribed by the Supreme Court and 

the case is referred to a parallel court which has issued the final judgement, it is possible to file a private action 

at this stage. This is not possible for the person in loss since it is against the article, public order, and justice. But 

it seems that accepting it conforms with justice more, and guarantees the rights of the person in loss in a more 

effective way. 
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